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IN THE SUPREME COURT OF THE STATE OF HAWAI |

--- 000 ---

IN THE MATTER OF THE APPLI CATI ON
OF

W D P.
for Adm ssion to the Bar of the State of Hawai ‘i

NO 26494

PETI TI ON FOR REVI EW OF THE RECOVMENDATI ON
OF THE HEARI NG PANEL OF THE BOARD OF BAR EXAM NERS

JUNE 16, 2004

MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

Per Curiam Bar Applicant WD.P. (Applicant or
Petitioner) tinely petitioned for review of a Board of Bar
Exam ners’ hearing panel’s recomendation to deny Petitioner’s
requests to sit for the Hawai‘ bar exam nation and for adm ssion
to the Hawai‘i bar. See Hawai‘ Board of Bar Exam ners Rul es of

Procedure (HBBE) § 4.4;!' Rule 1.3(e)2 of the Rules of the Suprene

' HBBE § 4.4 provi des:

Petition for Supreme Court Review.
(continued...)
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Court of the State of Hawai‘i (RSCH). W deny Petitioner’s
request to sit for the Hawai ‘i bar exam nation and his
Application for Admi ssion to the Hawai ‘i Bar.

. BACKGROUND

Petitioner submitted an application for adm ssion to
the Hawai ‘i bar on April 23, 2002. Petitioner received his |aw
degree fromthe University of Mssouri at Kansas City in My
1980. Petitioner is licensed to practice lawin Mssouri, before
the United States District Court for the Western District of
M ssouri, and before the United States Court of Appeals for the
Eighth Grcuit. At the tine of his application, Petitioner was
in good standing with the M ssouri Bar.

Petitioner reported that he was suspended fromthe
M ssouri and federal bars fromApril 1998 to Decenber 2001.
Petitioner reported the suspension resulted from convictions on
three felony counts, that the Kansas Suprenme Court reversed the
convi ctions and remanded the case for new trial, and that the

State of Kansas dism ssed the crimnal charges upon remand.

'(...continued)
An applicant may file a petition with the Clerk for review
of the hearing officer’s or panel’s recommendation within
twenty (20) days after service of the findings and
recommendat i on.

2 RSCH 1.3(e) provides:

Review of Adverse Recommendations as to Good Character
and Fitness. An applicant may petition the Supreme Court
for review of an adverse recommendation that is based upon
the applicant’s failure to establish good character and
fitness by filing with the Clerk a petition for review
within twenty (20) days after receiving the adverse
recommendation relating to character and fitness.
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Concerning the three felony convictions, the record
shows that in 1995 and 1997 Petitioner was charged and recharged
with three counts of “unlawfully, knowingly, willingly, and
fel oniously engag[ing] in lewd fondling or touching of a person
under eighteen years of age” in violation of Kansas Statutes

Annotated (K. S.A ) §§8 21-3603% and 21-4501(d).* Count 1

> K.S.A. § 21-3603 provides:

Aggravated incest.

(a) Aggravated incest is: (1) Marriage to a person who
is under 18 years of age and who is known to the offender to
be related to the offender as any of the followi ng
bi ol ogi cal, step or adoptive relatives: Child, grandchild of
any degree, brother, sister, half-brother, half-sister
uncl e, aunt, nephew or niece; or (2) engaging in:

(A) Otherwi se | awful sexual intercourse or sodomy as defined
by K.S. A 21-3501 and anmendments thereto; or (B) any |ewd
fondling, as described in subsection (a)(1l) of K.S.A.
21-3503 and amendnents thereto, with a person who is 16 or
more years of age but under 18 years of age and who is known
to the offender to be related to the offender as any of the
foll owing biological, step or adoptive relatives: Child,
grandchil d of any degree, brother, sister, half-brother,

hal f -sister, uncle, aunt, nephew or niece.

(b) Aggravated incest as described in subsection
(a)(2)(A) is a severity level 5, person felony. Aggravated
incest as described in subsections (a)(1l) and (a)(2)(B) is a
severity level 7, person felony.

* K.S.A. § 21-4501 provides:

Classes of felonies and terms of imprisonment; crimes
committed prior to July 1, 1993. For the purpose of
sentencing, the followi ng classes of felonies and ternms of
i mpri sonment authorized for each class are established

(a) Class A, the sentence for which shall be
i mprisonment for life.

(b) Class B, the sentence for which shall be an
i ndeterminate term of imprisonment, the m ni num of which
shall be fixed by the court at not less than five years nor
more than 15 years and the maxi mum of which shall be fixed
by the court at not |less than 20 years nor nore than life

(c) Class C, the sentence for which shall be an
i ndeterm nate term of imprisonment, the m ni num of which
shall be fixed by the court at not |less than three years nor
more than five years and the maxi mum of which shall be fixed
by the court at not |ess than 10 years nor nore than 20
years.

(d) Class D, the sentence for which shall be an
i ndeterm nate term of imprisonment fixed by the court as

(continued...
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concerned Petitioner’s adopted daughter, the daughter of
Petitioner’s second wife; Counts 2 and 3 concerned the daughter
of Petitioner’s third and current wife. The acts were alleged to
have occurred in 1991, 1992, and 1993 respectively. A jury found
Petitioner guilty of all three counts in 1998.

Petitioner also reported a 1991 charge of aggravated
battery against a | aw enforcenent officer. The record shows that
the officer was serving a “protection from abuse” order when the
event occurred. Prosecution on the aggravated battery charge was
deferred by Petitioner’s agreenent to enter a diversion program
One of the conditions of the diversion was “enrollnent in a drug
educati on program and/ or anger control counseling or treatnent.”
Petitioner conplied with the diversion conditions and the case

was di sm ssed in Septenber 1992.

*(...continued)
foll ows:

(1) For a crinme specified in article 34, 35 or 36 of
chapter 21 of the Kansas Statutes Annotated, a m ni num of
not |less than two years nor more than three years and a
maxi mum of not |ess than five years nor nore than 10 years;
and

(2) for any other crime, a m nimm of not |ess than
one year nor nore than three years and a maxi mum of not |ess
than five years nor nore than 10 years.

(e) Class E, the sentence for which shall be an
indeterm nate term of inmprisonment, the m ni mum of which
shall be one year and the maxi num of which shall be fixed by
the court at not less than two years nor more than five
years.

(f) Unclassified felonies, which shall include all
crimes declared to be felonies without specification as to
class, the sentence for which shall be in accordance with
the sentence specified in the statute that defines the
crime. If no sentence is provided in the statute, the
of fender shall be sentenced as for a class E felony.

(g) The provisions of this section shall not apply to
crimes commtted on or after July 1, 1993.
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When Petitioner subnmitted his Hawai‘i bar application,
Petitioner was reinstated to practice before the Mssouri state
courts and the United States Court of Appeals for the Eighth
Circuit, but had not been reinstated to practice before the
United States District Court for the Western District of
M ssouri .

In addition to the disciplinary and crimnal matters,
Petitioner reported credit revocations, |oan defaults, a nunber
of civil suits for non-paynent of debts, and voluntary chapter 7
bankruptcies filed in 1985 and 1993.°

By letter dated May 30, 2002, the Board of Exam ners
notified Petitioner that it recormmended denial of the application
because Petitioner had not been readmitted to practice before the
United States District Court for the Western District of
M ssouri. The Board also told Petitioner that it had “serious
concerns” about “the underlying facts of the [crimnal] charges”
that led to the suspension of Petitioner’s |icenses to practice
| aw.

By order dated May 29, 2002, we denied Petitioner’s
application for adm ssion to the bar. The order was entered
W thout prejudice to reapplication after reinstatenent in the

United States District Court for the Western District of M ssour

> The 1985 bankruptcy was filed on behalf of petitioner, his then wife,
and their businesses. It appears that the 1985 bankruptcy di scharged
approxi mately $222,150.38 in debt, nmore than $90, 000 of which was |listed as
petitioner’s debt. The 1994 bankruptcy di scharged approxi mately $373, 630. 97
in debt.
-5-
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and “a conplete and full investigation of [Petitioner’s]
application to determ ne whether he satisfies the character and
fitness requirenents for admi ssion as set forth in Rule 1.3(c),
RSCH. ”

Petitioner noved for reconsideration. W granted the
notion to the extent that Petitioner was allowed to update his
application rather than reapply. After Petitioner was reinstated
to practice before the United States District Court for the
Western District of Mssouri and updated his application, the
Board advi sed Petitioner that it was inclined to recomend t hat
his application be denied due to Petitioner’s failures to pay
debts, Petitioner’s actions that resulted in the charge of
aggravated battery, and Petitioner’s convictions for aggravated
i ncest. The Board acknow edged that the three incest convictions
had been reversed due to trial error, but said that “the
substance of the conplaints raise[d] serious concerns” about
Petitioner’s character and fitness.

Petitioner asked for a formal hearing. See HBBE

§ 2.12.° A hearing panel was appointed, and a hearing was held

® HBBE § 2. 12 provi des:

Request for Hearing.

(a) An applicant may seek review of the Board's or the
[ Applications Review Commttee's (]ARC[)] recommendation to
deny an application under Section 2.11 by filing, with the
Clerk, a written request for a hearing. The request must be
filed within twenty (20) days after receipt of the notice of
the recommendati on.

(b) The hearing shall be conducted in accordance with
the provisions of Part 4.
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on January 27, 2004. Testinony was taken from Petitioner and
Petitioner’s w tnesses.’

Fol l owi ng the hearing, the hearing panel entered
findings and concl usions. The hearing panel’s findings
acknow edged that the incest convictions were overturned on
appeal , but observed that convictions concerning one daughter
m ght “have been sustai ned” had the charges not been joined with
charges concerning the other daughter. The hearing panel
di scounted testinony from Petitioner’s character w tnesses. The
panel expl ained that the character w tnesses had known Petitioner
for less than two years and observed that it was not clear the
w tnesses were fully informed about the crimnal charges agai nst
Petitioner. The panel found Petitioner’s explanation concerning
t he charge of aggravated battery agai nst a | aw enf orcenent
of ficer was “not credible.” The panel found “no satisfactory
expl anati on” concerning “why [Petitioner] allowed . . . default
judgnments to be entered against him”

The panel concluded that Petitioner had not proven a
record of conduct that would justify the trust of clients,
adversaries, courts, and others with respect to the professional
duties owed to them The hearing panel’s findings and
concl usions were provided to Petitioner and forwarded to this

court by the Board Chair. The forwarding letter indicates that

" Petitioner was advised that the “heari ng [was] to provide [him with
an opportunity to say and present whatever witnesses, evidence, [and]
materials [he . . . felt] appropriate[.]” Petitioner produced four witnesses:
his wife, his pastor, a next-door neighbor, and a friend and fell ow Rotari an.
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the Board of Exami ners agrees with the hearing panel’s findings
and concl usi ons and recommends that Petitioner’s application for
adm ssion to the Hawai ‘i bar be deni ed.

Petitioner petitioned for review Additional
information is set out bel ow where necessary.

1. | SSUE

The issue posed by the petition for review is whether
Petitioner has net his burden of proving good character by a
record of conduct that would justify the trust of clients,
adversaries, courts, and others with respect to Petitioner’s
prof essional responsibilities. RSCH 1.3(c).

I11. STANDARD OF REVI EW

Subj ect to the distinction that the burden of proof in
an application proceeding is upon the applicant, RSCH 1.3(c)(2),
bar adm ssion and bar discipline matters are revi ewed under the

sane standard, i.e., de novo. C., e.d., In re Trask, 46 Haw.

404, 415, 380 P.2d 751, 758 (1963) (“The power to regul ate the
adm ssion and di sbarnment or disciplining of attorneys is judicial
in nature and is inherent in the courts.”); Ofice of

Disciplinary Counsel v. Lau, 79 Hawai‘< 201, 204, 900 P.2d 779,

780 (1995) (“As the ultimate trier of both fact and |l aw in cases
involving the discipline of attorneys, . . . we are not bound by
the findings of the [Disciplinary] Board or by its hearing
commttee and will independently consider all testinony and

evidence in the record. . . . In short, we review such cases de
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novo.” (Citations omtted.)); Disciplinary Bd. of Hawaii Suprene

Court v. Bergan, 60 Haw. 546, 554-55, 592 P.2d 814, 819 (1979)

(“As between the reports of the Disciplinary Board and its
hearing commttee, the factual findings contained in the report
of the latter whose nmenbers have had a first-hand opportunity to
observe and assess the credibility of the witnesses are entitled
to greater weight than the factual findings contained in the
report of the former. However, the Board s recomendation as to
di sci pline should be accorded greater weight than the commttee's
recommendation. . . . In any event, we are not bound by the
findings and recomendations of either the Board or its conmttee
and, in determning the sanction to be inposed, we wl|

i ndependently consider all the testinony and evidence in the

record.” (Citations omtted.)); C. In re Vanderperren, 661

N.W2d 27, 29 (Ws. 2003) (“The duty to exam ne applicants’
gqualifications for bar admi ssion rests initially on the Board,
and this court relies heavily on the Board' s investigation and
eval uation; however, this court retains supervisory authority and
has the ultimte responsibility for regulating adm ssion to the

bar.”) (Citation omtted.); In re Covington, 50 P.2d 233,

233 (Or. 2002) (“This court reviews de novo.” (CGtations

omtted.)); Inre MacMIllian, 557 S. E. 2d 319, 321 (W Va. 2001)

(“This court reviews de novo the adjudicatory record nade before
the . . . Board of Law Exam ners with regard to questions of | aw,

guestions of application of the law to the facts, and questions
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of whether an applicant should or should not be admitted to the
practice of law. Although this court gives respectfu
consideration to the Board of Law Exam ners’ recommendations, it
ultimately exercises its own independent judgnent. On the other
hand, this Court gives substantial deference to the Board of Law
Exam ners’ findings of fact, unless such findings are not
supported by reliable, probative, and substantial evidence on the

whol e record.” (Citations omtted.)); In re Krule, 741 N E. 2d

259, 260 (Il1l. 2000) (“[T]he final judgnment regarding adm ssion
of an applicant to the practice of lawrests with this court. As
a general rule, a determnation by the Conmttee on Character and
Fi t ness concerning the character and fitness of an applicant
neither binds this court nor limts our authority to take

action. . . . [Where a hearing panel concludes that a
petitioner does not possess the good noral character and general

fitness necessary for the practice of |aw and reconmmends t hat

certification be denied[,] . . . this court will not reverse
unl ess that recomendation was arbitrary.” (G tations
omtted.)).

W keep in mnd that “[a] certificate of adm ssion to
the bar is a representation made by this court that the possessor
is wrthy of the confidence of clients entrusting their interests

to his care.” See Akinaka v. Disciplinary Board, 91 Hawai ‘i 51,

55, 979 P.2d 1077, 1081 (1999) (quoting Disciplinary Board v.

Kim 59 Haw. 449, 455, 583 P.2d 333, 337 (1978), that in turn

-10-
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gquoted In re Melnick, 48 N E 2d 935, 938 (Ill. 1943), quoting

Chicago Bar Ass'n v. Meyerovitz, 116 N.E. 189, 193 (IlI. 1917)).

Qur rules provide exanples of factors to be considered
when consi dering evidence of character and fitness. RSCH 1.3(c)

provi des:

(c) Good Character and Fitness.

(1) Standard of Character and Fitness. A |awyer
shoul d be one whose record of conduct justifies the trust of
clients, adversaries, courts and others with respect to the
professional duties owed to them A record manifesting a
deficiency in:

(i) honesty,

(ii) trustworthiness,

(iii) diligence

(iv) reliability,

(v) financial responsibility,

(vi) professional responsibility, or

(vii) respect for the | aw shall be grounds for denying

an application.

(2) The burden of proving good character and fitness
is on the applicant.

HBBE § 2.6(c) provides:

(c) The followi ng factors, among ot hers, adversely
reflect on an applicant’s character and fitness to practice
law and may constitute cause for additional inquiry or a
recommendation to deny the application

(1) unl awf ul conduct;

(2) academ c m sconduct;

(3) fal se statements;

(4) rel evant and material om ssions;

(5) m sconduct in enmpl oynment;

(6) acts involving, dishonesty, fraud, deceit, or
m srepresentation;

(7) abuse of |egal process;

(8) negl ect of professional obligations;

(9) viol ation of a court order

(10) denial of admi ssion in another jurisdiction on
character or fitness grounds;

(11) Ilegal or professional disciplinary action in any
jurisdiction;

(12) failure to conform conduct to the requirements
of the | aw;

(13) a pattern of offenses, even ones of m nor
significance indicating indifference to | ega
obligation; and

(14) financial irresponsibility.

-11-
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V. CONTENTI ONS® AND DI SCUSSI ON

A The I ncest Charges and Reversed Convictions

Petitioner “concurs with” the findings set out in
par agraphs 1 through 25 of the hearing panel’s findings and
conclusions.® Petitioner opines that the hearing panel was wong
to find, in paragraph 26,!° that “there is nothing in the trial
record that shows Applicant was fal sely accused” of the incest
of fenses. Petitioner asserts that “[t]he unani nbus Kansas
Suprene Court decision, the trial transcripts and notions and
menoranda filed in the case are replete with evidence that
clearly and convincing [sic] show [ he] was innocent of al
charges brought and was wongfully tried and convicted.”

The Kansas Supreme Court’s opi hion supports
Petitioner’s assertion that he was wongly convicted, but |ends

no support to Petitioner’s statenent that “the case [is] replete

8 Petitioner does not cite case law, statutory law, constitutiona

provi sions, treatises, or other authority in support of his contentions.

’ Pertinent findings are summari zed under the "“Background” heading

above.

10 Fi ndi ng 26 states:

Al t hough the Kansas supreme court reversed the
convictions referred to above due to trial error and
remanded the matter for a new trial and the State eventually
declined to prosecute further, there is nothing in the tria
record, that shows Applicant was falsely accused of the
of f enses. Mor eover, in its opinion, the court noted:

Standi ng alone, the cunul ative effect of the trial

errors involving the charges as to S.S. do not rise to

the | evel which denied the defendant a fair trial

However, we must view the charges involving S.S. in

the context in which they were tried, jointly with the

charge involving AW
Consequently, it appears that the convictions related to
S.S. may have been sustained if the charges related to her
were not joined with the charge involving AW

-12-
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wi th evidence that clearly and convincing [sic] show [he] was

i nnocent of all charges brought and was wrongfully tried[.]” The
Kansas Suprene Court characterized the evidence agai nst
Petitioner as “not overwhel m ng” and noted that the “credibility
of the [daughters’] testinony is the State’s case,” but the
Kansas Suprene Court did not say Petitioner was innocent or that
the evidence was insufficient. Indeed, the Kansas Suprenme Court
remanded the case for a new trial.

Petitioner does not identify any part of the trial
record to support his assertion that “the case [is] replete with
evi dence that clearly and convincing [sic] show [he] was innocent
of all charges brought[.]”

A favorable resolution of a crimnal proceedi ng does
not preclude consideration of the crimnal accusation and
evi dence in support of it when the Board of Examiners and this
court are reviewing a bar application. On this subject, the

Oregon Suprene Court said, for exanple:

Of course, an arrest or a charge ending in dism ssal does
not establish that the accused comm tted the prohibited
act. . . . As the United States Supreme Court has said:

“The mere fact that a man has been arrested has

very little, if any, probative value in showi ng

t hat he has engaged in any m sconduct. An

arrest shows nothing nore than that someone

probably suspected the person apprehended of an

of fense.”
. On the other hand, dism ssal does not preclude inquiry
to ascertain whether an offense was commtted. We recently
considered a simlar question in a proceeding concerning the
conduct of a judge. . . [.] There, crimnal charges had
been filed and later dism ssed. The judge argued that the
di sm ssal precluded our consideration of the charges. W
rejected this contention, concluding that it was our duty to
det erm ne whet her or not the accused had violated the |aw,
regardl ess of whether crim nal charges had been fil ed.

“Had no crimnal prosecution ever been

instituted in connection with the judge’'s

-13-
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conduct brought to our attention by this record,
we should still inquire whether he failed to
comply with the crimnal |aw."”

Simlarly, in this case, the trial court’s dism ssa
of the charges in no way bars our exam nation of the
underlying events.

“IAlcquittal in a crimnal action cannot be

deemed to be res judicata here upon any issue

for the purpose and scope of an inquiry to
determ ne an applicant's character and fitness
to become a member of the Bar are essentially
different. * * * Conduct not descending to the
|l evel of guilt of the violation of a crimna
statute may well present an insuperable obstacle
to adm ssion to the Bar if such conduct evinces

a lack of that ‘character and general fitness

requi site for an attorney and counsel or-at-

law.’”

In re Taylor, 647 P.2d 462, 463-64 (Or. 1982) (citations
omtted).

Petitioner’s convictions were vacated, but the evidence
was sufficient to remand for new trial. Petitioner has not shown
why the charges were di sm ssed, and, to that extent, Petitioner
has failed to address his burden of proving good character.

In any event, the record requires denial of the application
on ot her grounds, as set out bel ow.

B. Characteri zation of a Police Report

Petitioner says the hearing panel erred when it found
i n paragraph 27 that he “infornmed police . . . an adult fenale

accused [him of a sexual assault[.]” Petitioner urges that

i Fi ndi ng 27 states:

Furthernore, there is also information in the
Applicant’s application that Applicant, during the
investigation into the charged offenses, informed police
that an adult femal e al so accused Applicant of a sexua
assault in relation to Applicant’s actions when he was
wor king as a fashion photographer in his business .
located in Kansas after a dispute over payment of a bill
but that he did not know whether the woman filed a police
report.

-14-
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the police report actually says that the wonman, “in a dispute
over a bill,” actually “stated if she didn’'t get her noney back
she woul d accuse [him of sexual abuse.” “[N] o accusation was

ever nmade[,]” Petitioner says, nor was he questioned about the
subj ect by the panel.

A January 9, 1995 report by a Detective K Joseph
Langer about Petitioner’s police “interview during the
i nvestigation of his adopted daughter’s sexual assault accusation

says, in relevant part:

I then asked [Petitioner] if there were any other clainms of
sexual abuse against himin his past. He said that when he
was the owner of . . . a customer came in and stated she
want ed her money back. [Petitioner] said he refused to
refund the noney. [Petitioner] said at that time the
customer said she would claimsex abuse agai nst

[Petitioner]. [Petitioner] said he refunded the nmoney to
her . [Petitioner] said he does not know if the woman made a
police report. He said he was never charged and this
incident would have occurred between 1990 and 1992

On this point, Petitioner’s characterization of the
police report is nore accurate than the hearing panel’s

finding. *?

2 The heari ng panel appears to have consi dered additional materials
solicited by the hearing panel, received from Kansas police, but not provided
to Petitioner. Because the materials were not provided to Petitioner and
Petitioner was given no opportunity to exam ne or rebut them the materials
pl ayed no part in the disposition of Petitioner’'s Petition for Review. HBBE
8§ 2.5 authorizes the Board, the Application Review Commttee, and the staff to
investigate and gather additional evidence. W adnmonish that, when such
evidence is gathered, due process requires that the applicant be given an
opportunity to exam ne and chall enge the evidence before the evidence may be
consi der ed.

-15-
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C. Char acter Evi dence Eval uati on

Panel finding 28, Petitioner notes, questions whether
Petitioner’s character witnesses were inforned about all of the

charges against him Petitioner says that the panel “did not

exercise its ability to ask any questions . . . of [his]

wi tnesses to resolve . . . concerns or doubts . . . concerning
his good noral character.” Petitioner asserts that the panel
“apparently conpletely disregarded . . . favorable

recommendations fromlong-tinme acquai ntances” that included
“[National Conference of Bar Exam ners (]JNCBE[)] letters of
recommendation” and letters fromhis in-laws, the grandparents of
one of the conplaining wtnesses.

The hearing panel’s findings address only the testinony
gi ven by character witnesses called by Petitioner “at the
[ January 27, 2004] hearing.” The panel’s findings do not
specifically indicate whether the commttee revi ewed the NCBE
character reports fromthe individuals Petitioner had listed in
his application. The NCBE references were, presunmably, reviewed
before the Board first indicated that it would reconmend denyi ng
Petitioner’s application. Thus, it appears that any favorable

character references did not outweigh the concerns that fornmed

B Findi ng 28 states:

Applicant’s character witnesses at the hearing have
known him for less than two years and received all
informati on regardi ng Applicant’s past from Applicant and
his wife. It is not clear that they were informed of all
circumstances surrounding the events or that they knew all
of the charges against him

-16-
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the basis of the Board s recommendati on to deny the application.
The hearing was Petitioner’s opportunity to present additional
character or other evidence, and he did so. The hearing panel’s
characterization of the live testinony is not necessarily a
di scounting of the previously submtted references; it is nerely
an indication of the weight the panel attributed to the live
wi t nesses who Petitioner presented at the hearing.

A rational fact-finder could reach the concl usions
reached by the hearing panel, i.e. that Petitioner’s hearing
wi t nesses had not known him |l ong enough for their character
testinmony to be given nuch wei ght.

I nsofar as the | ack of panel questions is concerned,

t he proceedi ng provided by RSCH Rule 1.3(d)*' and HBBE 8§ 2.5

4 Character evidence in the NCBE report is mxed. Four i ndividual s,
who identified their relationships with Petitioner as “business,” and who knew
Petitioner for periods ranging from seven to fourteen years, marked “yes” in
response to “Do you recommend that the applicant be admtted to the bar?”
One, self-identified as a “partner/friend,” also responded “yes” to the
questi on.

Three former |aw enmployers responded on NCBE fornms. One marked “yes” in

response to “would you rehire”; two marked “no.” The two who marked “no”
indicated Petitioner left their firms by “nmutual agreement.” In response to
“do you believe this person possesses the character and fitness for the
practice of law,” one marked “yes,” one marked “no,” and one wrote “Not
certain. It seenmed that he left a | ot of work unfinished and in a mess.” The

three | aw enmpl oyers reported short periods of enmployment ranging fromtwelve
months to forty-six nonths duration. All of this employment occurred from
1978 (law clerk) to 1990. The earliest of the |aw enployers is the one who
answered “yes” to both questions.

> RSCH Rul e 1.3(d) provides:

Investigation of Applications. The Board, any
del egated conmittee, or designee shall investigate the
applications, and may inquire into the information included
in, and relevant to, each application. The Board may
conduct proceedi ngs necessary for a full and fair review of
each application in accordance with its Rules of Procedure.
The Clerk may issue subpoenas to conpel the attendance of

(continued...)
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and 2.6 is not generally an adversarial proceeding. The

13(...continued)
wi t nesses or the production of docunments or other
information in connection with such proceedings. An
application may be held in abeyance by the Board pending the
recei pt of additional information to conplete the
investigation. If an applicant refuses or is unable to
provi de additional requested information, the recommendation
to the Supreme Court shall be nade on the basis of the
existing information. The Board, any del egated comm ttee, or
desi gnee shall report the results of the investigation and
recommendations to the Supreme Court.

' HBBE § 2.5 provi des:

Investigation of Applications; Application Held in
Abeyance. The Board, the ARC, the judiciary staff, or a
Board desi gnee shall review each application and may
investigate the applicant's background and qualifications to
determ ne whether to recommend to the Supreme Court that the
applicant be allowed to sit for the Hawaii Bar Exam nation
or be admtted to the Bar of Hawai ‘. The Board, the ARC
or the judiciary staff may contact such sources as necessary
to obtain and verify information about the applicant. The
review may include an interview with the applicant.

7 HBBE § 2.6 provi des:

Evaluation of Applicants for Good Character, Fitness to
Practice, and Financial Responsibility by National
Conference of Bar Examiners and Board.

(a) Each applicant shall undergo a character
i nvestigation by the National Conference of Bar Exam ners
(NCBE) . Each applicant shall submt the NCBE fee with his or
her application. Each applicant is required to contact the
NCBE to determ ne the amount of the fee. The Clerk shal
di sm ss without prejudice the application if the applicant
does not submit the NCBE fee or submts an incorrect amount.

(b) The Board, the ARC, or the judiciary staff shal
review the application to determ ne whether the applicant
has provided character and fitness evidence. The Board or
the ARC shall consider whether the evidence neets the
standard of character and fitness set forth in Rule 1, RSCH

(c) The following factors, among others, adversely
reflect on an applicant's character and fitness to practice
| aw and may constitute cause for additional inquiry or a
recommendati on to deny the application

(1) unl awf ul conduct;

(2) academ ¢ m sconduct;

(3) fal se statenents;

(4) rel evant and material om ssions;

(5) m sconduct in enmpl oyment;

(6) acts involving, dishonesty, fraud, deceit,
or m srepresentation;

(7) abuse of |egal process;

(8) negl ect of professional obligations

(continued...
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proceeding is held at the request of the applicant and is an
opportunity for an applicant to neet the burden of proving good
character. Al though a hearing panel is authorized to inquire
further, it is not mandated to do so.!®

D. Credibility Concerning an Aggravated Battery Charge

Petitioner disagrees with panel finding 29 that
Petitioner’s explanation of a 1991 aggravated battery charge was

not credible. Petitioner opines that his explanation is

"(...continued)

(9) viol ation of a court order

(10) denial of admi ssion in another jurisdiction on
character or fitness grounds;

(11) legal or professional disciplinary action in any
jurisdiction;

(12) failure to conform conduct to the requirements
of the | aw;

(13) a pattern of offenses, even ones of m nor
significance indicating indifference to |l egal obligation
and

(14) financial irresponsibility.

(d) Vhen reviewing an applicant's conduct, the
followi ng factors, among others, may be consi dered as
mtigating factors:

(1) the applicant's age at the tinme of the conduct;

(2) when the conduct occurred

(3) reliability of the information concerning the
conduct;

(4) seriousness of the conduct;

(5) circumstances in which the conduct occurred;

(6) the cunul ative effect of conduct or information

(7) evidence of rehabilitation;

(8) positive social contributions since the conduct;

(9) candor in the adm ssions process; and

(10) materiality of om ssions or m srepresentations.

A panel hearing could become adversarial if the Board Chair appointed

an attorney to represent the ARC or American with Disabilities Act (ADA)
comm ttees before the hearing panel. See HBBE § 4.1(b) (“The Chairperson may
appoint an attorney to represent the ARC or ADA comm ttee before the hearing
officer or panel.”).

19 Fi ndi ng 29 states:

In addition to testifying that he was fal sely accused
of sexual assault, Applicant also testified that the 1991
aggravated battery charge against him was a m st ake. Hi s
expl anation of that offense is not credible.
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consistent wwth police reports. Petitioner says that the panel
di d not question himabout the incident.

Petitioner was charged in Kansas with “unlawful |y,
feloniously and willfully touch[ing] or apply[ing] force to the
person of another . . . with the intent to injure that person and
whi ch was done with a deadly weapon, to wit: an autonobile or
whi ch was done in a manner whereby great bodily harm
di sfigurenment, disnmenbernment or death coul d have been inflicted,
inviolation of K S.A [8] 21-3414 and K S. A [8] 21-4501(c).”

As previously noted, prosecution was deferred, and Petitioner
entered a diversionary program

The police officers’ accounts of the incident said, in
sum that they were assigned to serve a “protection from abuse
order,” that when Petitioner drove into a driveway and got out of
the car one of the officers drove in behind Petitioner, and that
Petitioner ran back to and reentered his car and reversed the car
toward the officer. The officer junped onto the hood of the
officer’s car, but the officer’'s left foot was nomentarily pinned
bet ween the bunpers of the two cars.

On his application Petitioner described the incident

t hus:

I was dropping off my daughter’s overnight bag at ny
estranged wi fe's residence when | was rapidly approached by
two men unknown to nme. Believing that | was in inmmediate
danger | attenpted to flee and during that attenpt
accidently bunped one of the men chasing me with ny
automobile. The nen then drew guns and pointed them at nme
and identified thenselves as County Deputi es. I conplied

-20-
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with their directions and was i mmedi ately arrested and
charged with aggregated [sic] battery against a LEO.[?9

Petitioner’s explanation at the hearing was | engthier
and varied to sone extent:

The 1991 charge for Aggravated Battery | think needs
to be explained in the context of some surrounding

circunst ances. In | ate January 1991, | moved out of our
famly home after discovering that ny wife at the time .
was having an affair. That was the end of January 1991. On
February 18'" 1991, while [wife] was at work at Johnson
County Community College, | used my house key and entered
the home with the intention of retrieving a fish tank, some
clothing, and some other personal items that | still had in

the house, thought the best tinme to do that, since it was a
very enmotional time for both of us, was when she was not
there.

So | entered the house, and I heard the alarm beepi ng.
I went over to the keypad to disarmit, and she had changed
the code, so | knew the alarm was going to go off. I also
knew that it was a nmonitored system so that the police would
be summoned in a very short period of time, so | sinply

waited for them They arrived. | showed themmy ID. They
asked me what | was doing there. | explained the situation
and they were fine with it. They said, “Get your stuff, do
what you need to do, and leave,” and so | did that. The

police left.

While | was there, the phone rang and I answered it,
and it was my wife at the time, my ex-wife now, on the
phone. She was very irate that | was in the house, although
we had no formal separation agreenment or anything, |'d
sinply nmoved out, there was no divorce pending at that time
or anything, so — but anyway, she was irate. She accused me
of spying on her and digging into her personal affairs and
activities, and she ended it by saying that she was going to
have my ass kicked, specifically those words.

Later that evening, | had my daughter, our daughter
over for overnight visitation, and prior to going to bed
that night, she had karate class. | took her to karate, and
when we were talking, she said, “Oh, nom s new boyfriend has
a black belt in karate,” and so | thought, okay, well, |
made a little mental note of that.

The next morning, | went over to drop — | dropped ny
daughter at the elementary school, and then | went by the
house to drop off her overnight bag to my ex. As | drove
into the driveway, | got out of the car, parked it, started
wal ki ng up the wal kway, and two cars from different
directions descended on me. The men, two different nmen,
junped out of the car, and although they didn't run, they

wer e approaching me in a rapid fashion. I remenbered the
threat from the day before and thought she was maki ng good
on it.

So what | did at that point was | ran back to the car
| ocked the door, and | was, since | was blocked in, |I was

going to try and drive through the grass to get out of

20 Presumably, Law Enforcement Officer.
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harm s way. The first gear that hit — it was an automatic —
was reverse. The car jerked back a couple of feet, and one
of the men was between the two cars at the that time. He
saw the car lurch back and junped up on the hood of his
vehicle, and | momentarily pinned his foot between the two
vehicl es. Fortunately for all of us, the car had a

pol yur et hane rear bunyper. He was not injured
At that point, | managed to get the car into first
gear and started to make a turn to get out. He junmped off

the hood of his car into ny path, drew a gun, and leveled it
at me through the windshield. At that point, he identified
himself as with the — he was a county deputy with the
Sheriff’'s Departnment, so | was relieved that it was not the
situation that | thought. He ordered me out of the car. |
put the car into park, immediately got out of the car, did
not resist. I was imediately placed under arrest, and the
subsequent charges of Aggravated Battery against an LEO were
filed.

Actual ly, the charges that were actually filed were
Aggravated Battery instead of Aggravated Battery agai nst an
LEO supposedly because they had not — they realized that
nobody had identified thenselves prior to the time that they
leveled a gun at me. After the situation was expl ained
they still were not willing to drop the charges at that
poi nt but the case was referred for diversion, and a year
later, the charges were dropped.

At the tinme of the incident, Petitioner was thirty-six
years of age. The report of each deputy indicates that
Petitioner attenpted to run over one deputy and then attenpted to
flee by trying to drive across the lawm. The deputies’ reports
say that Petitioner did not stop until an officer drew his weapon
and ordered Petitioner fromthe car.

We generally give sone weight to credibility
determ nati ons made by fact-finders who had an opportunity to
observe wi tnesses, but we are free to review the testinony de

novo, see Disciplinary Bd. of Hawaii Suprene Court v. Bergan, 60

Haw. 546, 592 P.2d 814 (1979), and nake our own determ nation of
credibility. Qur determination here is not different fromthe

heari ng panel’s determ nation.
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More inportantly, we note that negligently, carelessly,
or intentionally using an autonobile to escape fromreal or
i mgi ned danger, in a manner that puts the lives of others at
risk, and that actually pins a person between cars in the
ci rcunstances related by the officers and Petitioner is a record
of conduct that evidences a deficiency in trustworthiness or
respect for the requirenents of the law, and it is not a “record
of conduct [that] justifies the trust of clients, adversaries,
courts and others with respect to the professional duties owed to

them” See RSCH 1.3(c) (set out above); Cf. Inre Silva, 665

N. W2d 592 (Neb. 2003) (Applicant with history of assaultive
behavi or, including m sdeneanor convictions that he did not fully
di scl ose on his | aw school application, denied adm ssion. In
Iight of strong, favorable references, applicant was authorized

to reapply in tw years.); In re Matthews, 462 A 2d 165 (N.J.

1983) (Applicant who participated in Ponzi schenme and did not
file tax returns deni ed adm ssion, although eight years had
passed, he had made restitution, and the court was unable to
“conclude definitely” that he knew the fraudul ent nature of the
Ponzi schenme. Pattern of activity bespoke of “avarice,

sel fishness, extraordinary incredulity, and indifference to the
wel fare and individuals relying on him?”).

E. Debt Obligati ons

Petitioner asserts that the panel “apparently

di sregarded [ his] explanation” that default judgnments and
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bankruptcy filings were related to business failures.?!

“[ Rl emai ni ng questions,” Petitioner asserts, “could have been
answered had the hearing [panel] sinply asked the questions that
apparently were on their minds.” Petitioner says that there was
no question about m sapplication or msdirection of client funds
and opi nes that the panel abused its power to the extent that it
“suggest[s] . . . he is undeserving” “because [his] business

pl ans were not financially successful[.]” Petitioner notes that
one of his bankruptcy filings occurred nineteen years ago and
that the nost recent occurred over ten years ago.

The hearing panel’s findings with regard to Petitioner’s
nunmer ous debt problens are not necessarily an indication the
panel ignored Petitioner’s explanations. The hearing panel’s
findings could be an indication that the hearing panel found the
expl anations to be unpersuasive or that the explanations did not
mtigate the fact that Petitioner exhibited a very clear pattern
of financial irresponsibility.

We are cogni zant that Petitioner’s bankruptcies al one

cannot justify denying a |license to practice law. See 11

2 Fi ndi ngs 30 and 31 state:

30. Wth regard to the other areas of concern, the
record shows that Applicant had numerous default judgnents
against himoprior to filing for bankruptcy where all of the
judgments were discharged.

31. There is no satisfactory explanation in the
record or presented by Applicant to show why he all owed all
of the default judgnents to be entered against him
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U S.C A 8§ 525(a).? The Oregon Suprene Court explained the
di stinction between considering an applicant’s financi al

reputation and consi dering bankruptcy al one thus:

The fact that petitioner filed for bankruptcy,
standi ng alone, is not a factor which we consider in
determ ning his noral fitness. The bankruptcy statutes
prevent a rule which would preclude applicant’s adm ssion to
the Bar solely because he declared bankruptcy. However, an
applicant’s handling of financial affairs is regularly
considered in determning noral fitness. See, e.g., Inre
Cheek, 246 Or. 433, 425 P.2d 763 (1967):; In re Connor, 265
Ind. 610, 358 N.E.2d 120 (1976); In re O Brien's Petition
79 Conn. 46, 63 A. 777 (1906). The bankruptcy statutes do
not prohibit exam nation of the circumstances surrounding
bankruptcy, as these circunstances illustrate an applicant’s
judgment in handling serious financial obligations. [P

MThe | egislative history of the
Bankruptcy Act indicates that Congress
intended to bar a per se rule which would
make filing in bankruptcy an automatic bar
to a license or simlar grant. Congress
did not intend to preclude exam nation of
the circunstances surroundi ng bankruptcy.
“The prohibition does not extend so far as
to prohibit exam nation of the factors
surroundi ng the bankruptcy, the inposition
of financial responsibility rules if they

22 11 U.S.C.A. § 525 provi des:

Protection against discriminatory treatment. (a) Except as
provided in the Perishable Agricultural Commodities Act,
1930, the Packers and Stockyards Act, 1921, and section 1 of
the Act entitled "An Act making appropriations for the
Depart ment of Agriculture for the fiscal year ending June
30, 1944, and for other purposes,"” approved July 12, 1943, a
governmental unit may not deny, revoke, suspend, or refuse
to renew a license, permt, charter, franchise, or other
simlar grant to, condition such a grant to, discrimnate
with respect to such a grant against, deny enploynment to,
term nate the enmployment of, or discrimnate with respect to
enmpl oyment against, a person that is or has been a debtor
under this title or a bankrupt or a debtor under the
Bankruptcy Act, or another person with whom such bankrupt or
debt or has been associated, solely because such bankrupt or
debtor is or has been a debtor under this title or a
bankrupt or debtor under the Bankruptcy Act, has been

insol vent before the commencement of the case under this
title, or during the case but before the debtor is granted
or denied a discharge, or has not paid a debt that is

di schargeable in the case under this title or that was

di scharged under the Bankruptcy Act.

(Emphasi s added.)
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are not inmposed only on former bankrupts,
or the exam nation of prospective
financial condition or managerial ability.
The purpose of the section is to prevent
automatic reaction against an individua
for availing himself of the protection of
t he bankruptcy laws. * * * (l)n those
cases where the causes of bankruptcy are
intimately connected with the |icense
grant, or enployment in question, an

exam nation into the circunstances
surroundi ng the bankruptcy will permt
governmental units to pursue appropriate
regul atory policies and take appropriate
action without funning afoul of bankruptcy
policy." (Enphasis added) {sic] H R Rep
No. 95- 595, 95th Cong. 1st Sess. at 165
(1977), reprinted in 5 U.S. Code Cong. &
Adm n. News, 95th Cong. 2d Sess. 5787

5963, 6126 (1978).

The Supreme Court of M nnesota recently considered the
application for adm ssion of a person who had di scharged
student | oans in bankruptcy. After reviewing the |ega
consi derations pertinent to the evaluation of such
bankruptcies, the court said:

“We hold that applicants who flagrantly

di sregard the rights of others and default on

serious financial obligations, such as student

| oans, are lacking in good moral character if

the default is neglectful, irresponsible, and

cannot be excused by a conmpelling hardship that

is reasonably beyond the control of the

applicant. Such hardship m ght include an

unusual m sfortune, a catastrophe, an over

riding financial obligation, or unavoidable

unempl oyment . ”

In re Gahan, 279 N.W2d 826, 831 (M nn. 1979). The Suprenme
Court of Florida fornulated a simlar standard in cases of
two applicants who had di scharged student | oans in
bankruptcy. Florida Bd. of Bar Exam ners re Groot, 365 So.
2d 164 (Fla.1978); Florida Bd. of Bar Exam ners re GW, 364
So. 2d 454 (Fla. 1978).

Exami ning the circumstances surroundi ng applicant’s
di scharge of his student | oans, we find no extraordinary
hardshi p which would conmpel resort to bankruptcy. When he
decl ared bankruptcy, applicant’s current liabilities did
exceed his current assets, but he acknow edged before the
Board of Bar Exam ners that he could have managed his debts,
including his student | oans, had he wished to do so. Hi s
own explanation of his resort to bankruptcy is that he felt
that society owed him an education. At the time, applicant
was enployed in a steady position, with a gross annua
income of approximtely $10,000. He faced no catastrophe or
unusual m sfortune. Further, he made no effort to adjust,
extend, or renegotiate his student | oans. On t he other
hand, he reaffirmed several other debts, those on which his
creditors held security over property which he wi shed to retain.
Applicant had a |legal right to discharge his student | oans
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in bankruptcy as he did, and our decision herein is not
based on his exercise of that right. The circumstances of
hi s bankruptcy, however, show a selfish exercise of |ega
rights and a disregard of moral responsibilities. The
bankruptcy statutes prescribe only the criteria needed to
di scharge debts; they do not say what is required to
demonstrate good noral character. Cf. Hol mes, The Path of
the Law, 10 Harv. L. Rev. 457, 459 (1897): “If you want to
know the | aw and nothing else, you nmust look at it as a bad
man, who cares only for the material consequences which such
knowl edge enables himto predict.”

We need not decide whether we would find that
applicant's noral character is wanting on the basis of his
di scharge of student | oans alone. W declare to al
attorneys and future applicants the inmportance of
scrupul ously honoring all financial obligations. Wth
respect to this applicant, his discharge of student |oans is
a fact which we consider. [P

B We also note that the Bankruptcy Act
of 1978 changed the law, restricting the

right to discharge student | oans. Under
the current statutes, unless there is a
showi ng of undue hardship, an individua
must make payments on student |oans for
five years before they are subject to

di scharge in bankruptcy. See 11 U. S.C. A
§ 523(a)(8).

In re Taylor, 647 P.2d at 466-67; Accord In re Anonynpus, 549

N. E 2d 472, 473-74 (N. Y. 1989) (“[T]he [bankruptcy] statute was
not intended to shield debtors fromreasonable inquiries about
their ability to manage financial matters when the ability to do
sois related to their fitness for the license sought. . . . A
determ nation of unfitness nust rest not on the fact of
bankruptcy but on conduct reasonably viewed as inconpatible with
a lawer’s duties and responsibilities as a nenber of the bar.”

(Gtations omtted.)); In re Gahan, 279 N.W2d at 828-29 (“The

fact of filing bankruptcy or the refusal to reinstate obligations
di scharged i n bankruptcy cannot be a basis for denial of

adm ssion to the bar . . . . Any refusal so grounded would
violate the Supremacy C ause of the United States Constitution
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since applicable Federal |law clearly prohibits such a
result[,] . . . and state law may not chill the exercise of that
right. . . . However, these constitutional limtations do not
preclude a court frominquiring into the bar applicant’s
responsibility or noral character in financial matters.”
(Gtations omtted.)).

Petitioner conpleted | aw school in 1980. According to
the record, by 1985, Petitioner had unpaid debts totaling nore
t han $90, 000. The debts included nearly $36,000 in unpaid taxes,
unpai d equi pnent | eases, noney borrowed to purchase office
furniture and equi pnent, a business | oan, and credit purchases of
of fice supplies, including | aw books, and professional services.
A bankruptcy discharge in 1985 provided Petitioner with a fresh
start, but, by 1993, he was again unable to neet his obligations
and |isted outstandi ng unsecured debt of nore than $373, 000 t hat
i ncluded nore than $70,000 in unpaid office rent, as well as
debts owed for various services and charge cards, sone of which
had been reduced to creditor judgnments.

The fact that the pattern of Petitioner’s financial
irresponsibility is related, for the nost part, to businesses

other than the practice of lawis irrelevant. Cf. Bergan, 60

Haw. at 553-54, 592 P.2d at 818 (“we will not hesitate to inpose
substanti al sanctions upon an attorney for any act whether
commtted in a professional capacity or not which evidences want

of personal honesty and integrity or renders such attorney
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unwort hy of public confidence”). The failure to pay debts is an
appropriate subject for attenpting to determ ne whether a bar
appl i cant has shown financial responsibility and one of the
specifically enunerated factors for determ ni ng whether a bar
appl i cant has proven good character. See RSCH 1.3(c)(1)(v); cf.

Inre RMC., 525 S E. 2d 100, 101, cert. denied, 531 U S. 854,

reh’ g denied, 531 U S. 854 (2000) (“Lack of fiscal

responsibility, failure to cooperate with the Board, and a | ack
of candor are all bases on which certification nay be denied

It is not the fact of debt, but the absence of genuine
effort to neet one’s responsibilities which serves to establish a
| ack of the character and integrity expected and required of one
who seeks to becone a nenber of the Bar of Georgia.” (Ctations

omtted.)); In re Gahan, 279 N.W2d at 830 (“The conduct of a bar

applicant in satisfying his financial obligations has been w dely
recogni zed as a relevant factor in assessing good noral

character. . . . The failure of a person to honor his |egal
commtnents adversely reflects on his ability to practice |aw,
evincing a disregard for the rights of others.” (G tations

omtted.)); Florida Bar Exam ners v. GMC., 658 So. 2d 76 (Fla.

1995) (approved denial of application where Board concl uded
failure to pay twelve delinquent creditor accounts totaling nore
t han $32, 000, defaulted student |oans totaling $50,000, and three
unsatisfied judgnents for failure to make tinely paynents on

out st andi ng debts, exhibited pattern of irresponsible conduct or
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faulty judgnment reflecting adversely on the applicant’s ability
to accept the responsibilities and performthe duties of a
practicing attorney).

Petitioner’s credit history provides a clear and
repeated pattern of irresponsibility with regard to his financi al
obligations. W are well aware that financial irresponsibility
is a frequent subject of attorney disciplinary proceedi ngs and
often includes m sappropriation of client funds to neet personal
expenses. Petitioner’s credit history is not one fromwhich we
can conclude that Petitioner’s character would justify the trust
of clients, adversaries, or others with regard to the
prof essional duties owed to them

F. Burden of Proof and Persuasi on

Petitioner opines that the panel *“has not produced nor
referenced any evidence that refutes the evidence he provided
that [he] is of good noral character and has requisite character
and fitness to be a nenber of the Hawai‘ state bar.” Petitioner
asserts that the panel’s “findings of fact do not show a record

mani festing a deficiency in honesty, trustworthiness,
diligence, or reliability.” Petitioner asserts that he ®has
commtted no crinme, no bad acts.” “If he had,” Petitioner
wites, “prior to adm ssion[?®] he would be required to show
evi dence of rehabilitation.” Petitioner says he “was nerely

fal sely accused of crinmes and bad acts.”

2 petitioner apparently means reinstatement in M ssouri.
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Contrary to his hint, Petitioner was not required to
“show evidence of rehabilitation” before reinstatenent in
M ssouri. Petitioner was reinstated under M ssouri Suprenme Court
Rule 5.21(b), quoted in Petitioner’s Mssouri “notion to set
asi de suspension” as follows:

(b) If an order of suspension based upon such plea or
finding is entered and, thereafter, the suspended | awyer
files a certified copy of an order rejecting or setting
aside the guilty plea or plea of nolo contendere or the
order of a court reversing or setting aside the finding of
guilty, this Court shall inmmediately enter an order
reinstating said | awyer unless the |awyer is under
suspension or disbarred as a result of having been found
guilty of professional m sconduct in a disciplinary
proceedi ng brought pursuant to this Rule 5. Such
reinstatement shall not bar prosecution in a disciplinary
proceedi ng agai nst the |awyer.[?4

That is, unlike Petitioner’s application proceeding before this
court, the Mssouri reinstatenent did not require proof of
character and conpetence.

More inportantly, the burden of providing a character
record i s upon the applicant, not the Board of Exam ners or the
hearing panel. See RSCH 1.3(c)(2). Unfortunately for
Petitioner, the record he provided is not a record fromwhich we
can conclude that we can entrust the lives, rights, and property

of clients to him

2 M ssouri’s Supreme Court Rule 5.21(b) is substantially simlar to
RSCH 2. 13(f):

(f) If a lawyer is suspended solely under the provision of
paragraph (b) denonstrates to this court that the underlying
finding of guilt has been reversed or vacated, the order for
interimsuspension shall be vacated and, upon payment of al
required registration fees, the |lawyer may be placed on
active status. Vacation of the interim suspension will not
automatically prohibit or term nate any formal proceeding
agai nst the | awyer and disposition of any formal proceeding
agai nst the | awyer nust be on the basis of the avail able
evidence other than the finding of guilt.
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G G her Bar Menber shi ps

Petitioner notes that he is a nmenber is good standing
of the Mssouri State Bar and the bars of the United States
District Court for the Western District of Mssouri and the
United States Court of Appeals for the Eighth Circuit.

Petitioner asks us to allow himto sit for the next schedul ed bar
exam nation and be admtted if he passes it.

“The fact that a lawer is |licensed to engage in the
general practice of law in one state does not give hima vested
right to freely exercise such license in other states.” Inre

Petition of Avery, 44 Haw. 597, 598, 358 P.2d 709, 710 (1961)

(citations omtted).
V. CONCLUSI ON
In consideration of the record, Petitioner’s request to
sit for the Hawai‘i bar exam nation and his application for
adm ssion to the Hawai ‘i bar are denied.

June 18, 2004
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